Library www.LibraryCopyrightAlliance.org
©pyrig ht

Alliance
Association MEeDicaL LiIBRARY
of Research ASSOCATION
§ des Quality infarmarion for improved health

v mlaned gy

American Association of Law Libraries

Statement of
Prudence S. Adler
Association of Research Libraries

On behalf of the
Library Copyright Alliance

Hearing on "Fair Use: Its Effects on Consumers and Industry"
Subcommittee on Commerce, Trade, and Consumer Protection
U.S. House of Representatives
Committee on Energy and Commerce
November 16, 2005
My name is Prudence Adler and I am speaking today on behalf of the

Library Copyright Alliance or LCA. The LCA consists of five major library
associations - the American Association of Law Libraries, the American Library
Association, the Association of Research Libraries, the Medical Library
Association, and the Special Libraries Association. These five associations
collectively represent over 139,000 libraries employing over 350,000 librarians and
other personnel throughout the United States. These five associations cooperate in
the LCA to address copyright issues that affect libraries and their patrons. Our
Nation's libraries spend over two billion dollars each year on all forms of

information; thus we seek to ensure that our patrons have effective and long-term

access to these information resources.



Thank you for including libraries in this hearing today on fair use. Fair use
is central to our ability to achieve many facets of our missions. Libraries are
essential to the communities that they serve and to our Nation. Libraries preserve
and provide access to our cultural, historical and scientific heritage; support and
encourage research, education and lifelong learning; and provide a venue for
community engagement on a host of issues.

Libraries, like many other sectors, are undergoing significant
transformation in this rapidly evolving digital environment. Today, researchers,
students and members of the public can engage in sophisticated searching and
manipulation of information including ready access to data, sound and image
tiles, and more. Increasingly, the data and information available is both current
and historical as many libraries, and others such as Google, Yahoo, Microsoft, and
the Internet Archive, digitize special collections that richly reflect the cultural and
political history of our Nation.

In this time of transformation, intellectual property policies have been and
will continue to be central to the library community. Historically, the library
community has relied on copyright law as the policy framework for balancing the
competing interests of creators, publishers, and users of copyrighted works.
Copyright law balances the rights of authors, publishers and copyright owners
with society's need for the free exchange of ideas. Provisions in the Copyright Act

including fair use and related exemptions for libraries and educational institutions



allow libraries to achieve our mission of providing effective public access to and
the preservation of information in all formats.

Each day teachers teach, students learn, researchers advance knowledge,
and consumers access copyrighted information due to exemptions in the
Copyright Act such as fair use. Fair use permits the use of copyrighted material
without permission from the copyright holder under certain circumstances. For
libraries and indeed for consumers, the Fair Use Doctrine is the most important
limitation on the rights of the copyright owner — the "safety valve" of U.S.
copyright law for consumers.

Fair use or Section 107 of the Copyright Act allows reproduction and other
uses of copyrighted works for purposes such as criticism, comment, news
reporting, teaching, scholarship and research. The statute sets forth four factors to
be considered in determining whether a use is fair; including the character of the
use, the nature of the work, the amount used in proportion to the whole, and the
impact on the market for the work. Fair use has served us well because there is
no fair use checklist. The four factors provide libraries and users alike with
needed flexibility. And there is no need to import from other sections of the law
the detailed list of conditions, prohibitions, and exclusions such as those found in
the TEACH Act concerning distance education. Importantly, there is no bright
line for fair use. Thus, fair use is dynamic, inherently ambiguous and not easily
defined but critically important in ensuring legitimate access to copyrighted

works.



Library patrons routinely rely on fair use. A teacher, for example, might
photocopy a few pages of a history text found in a library to hand out to her class.
A student may include in a term paper a quotation from a novel checked out of a
library while a researcher might give a copy of a journal article describing a
laboratory technique to a technician who works for her. A small business owner
may print out accounting tips from a website he accesses from a library computer.
These are fair uses of copyrighted works.

In addition to fair uses by library patrons, libraries rely upon fair use in
support of a number of library activities. While U.S. copyright law does contain
explicit exceptions for libraries and archives in Section 108, these exceptions do not
cover every circumstance under which a library might need to use a work. Section
108 specifically provides that “[n]othing in this section ... in any way affects the
right of fair use as provided by section 107....” For example, library practices for
both print and electronic reserves are based on fair use.

For decades, libraries have provided access to materials selected by faculty
as required or recommended course readings in a designated area of the library,
with materials available to students for a short loan period and perhaps with
additional restrictions to ensure that all students have access to the material.

These materials are important to the course but do not warrant the purchase of an
entire text by the student. Libraries have based these reserve reading room

operations on the fair use provisions of the Copyright Act.



More recently, as with other services, many libraries have introduced
electronic reserves (e-reserves) systems that permit material to be stored in
electronic form and accessed in the library or remotely by the student enrolled in
the course. E-reserves systems are a more effective means to provide student
access to needed copyrighted materials. E-reserves are an excellent example of the
flexibility of fair use and demonstrate that it is technologically neutral in its
application.

Within the past decade, there has been a notable shift by publishers to
license their works to libraries in lieu of the purchase of these works by libraries.
Licensing provides publishers with greater control in the use of their works — how
they are used, by whom and at what cost. Licensing access to copyrighted works
versus the acquisition of the copyrighted work by libraries presents new
challenges to both libraries and their patrons. Under license agreements, a library
is bound by the terms of the agreement. These agreements do not necessarily
reflect the privileges and exceptions of the Copyright Act such as fair use,
preservation and interlibrary loan. For example, if libraries are unable through
negotiation to include in the license terms the ability to perform preservation on
copyrighted works, libraries can no longer exercise the rights that are otherwise
available through the Copyright Act.

Licensing and technological controls built into a licensed database can
restrict the fair use rights of library users in a number of ways. Technological

controls can limit the number of copies of an article copied or the amount of text



reproduced. These amounts are controlled by the printing and downloading
commands of the licensed database. Once technological controls are built into a
database with copyrighted materials, it becomes difficult if not impossible for
libraries to negotiate exceptions.

Although libraries may preserve copyrighted works under Section 108 of
the Copyright Act, there may be times that libraries choose to preserve
copyrighted works under Section 107, Fair Use. If a license does not permit the
preservation of copyrighted works and a library cannot exercise fair use due to the
license terms and/or technological controls, copyrighted works will be lost to
future generations. Publishers have not undertaken preservation of copyrighted
works. Instead, it is libraries that preserve these works for future users.

In closing, fair use serves a critically important role in the library and
educational arena and in all sectors, both public and private. Fair use, in addition
to reflecting in copyright law First Amendment-based principles of free speech,
provides the basis for our most important day-to-day activities in scholarship and
education. Fair use safeguards our collective interest in the flow of information —

which is, in turn, a source of culturally and economically valuable knowledge.
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The American Association of Law Libraries (AALL) is a nonprofit
educational organization with over 5,000 members nationwide.
AALL's mission is to promote and enhance the value of law
libraries to the legal and public communities, to foster the



profession of law librarianship, and to provide leadership in the
field of legal information and information policy.
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The American Library Association (ALA) is a nonprofit educational
organization of over 65,000 librarians, library trustees, and other
friends of libraries dedicated to improving library services and
promoting the public interest in a free and open information
society.

w Association
@ e of Research

FaY Livraries
The Association of Research Libraries (ARL) is a nonprofit
organization of 123 research libraries in North America. ARL
influences the changing environment of scholarly communication
and the public policies that affect research libraries and the
communities they serve. ARL pursues this mission by advancing
the goals of its member research libraries, providing leadership in
public and information policy to the scholarly and higher
education communities, fostering the exchange of ideas and
expertise, and shaping a future environment that leverages its
interests with those of allied organizations.
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The Medical Library Association (MLA) is a nonprofit, educational
organization, comprised of health sciences information
professionals with more than 4,700 members worldwide. Through
its programs and services, MLA provides lifelong educational
opportunities, supports a knowledgebase of health information
research, and works with a global network of partners to promote
the importance of quality information for improved health to the
health care community and the public.
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The Special Libraries Association (SLA) is a nonprofit global
organization for innovative information professionals and their
strategic partners. SLA serves more than 12,000 members in 83
countries in the information profession, including corporate,
academic and government information specialists. SLA promotes
and strengthens its members through learning, advocacy and
networking initiatives.



